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THE ASSEMBLY OF STATES PARTIES OF THE
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I. INTRODUCTION

This article proposes to provide an overview of the Assembly of the States
Parties of the International Criminal Court, its organizational set-up, role in
appointing judges and filling other official positions of the Court, its achievements—
including administrative, legislative and budgetary decisions—and efforts in
promoting universality, cooperation, and complementarity. Finally, the article will
provide a brief outline of the proposed agenda for the thirteenth session of the
Assembly of States Parties, due to take place in December, 2014 at the United
Nations Headquarters in New York. There is no doubt that several other aspects of
the Assembly, which would require to be covered and merit greater detail, are beyond
the scope of the present article.

II. OVERVIEW OF THE ASSEMBLY OF STATES PARTIES

Being the legislative body and plenary organ of the International Criminal
Court (ICC), the Assembly of States Parties (ASP) has many imperative functions
that assist and dictate the Court’s operations and help it run efficiently according to
the international standards of the Rome Statute.2

The Rome Statue includes a provision for the establishment of an ASP or
Assembly in Article 112. According to the treaty, “each State Party shall have one
representative in the Assembly who may be accompanied by alternatives and
advisers” and each State Party shall have one vote. All other States which have
signed the Rome Statute or the Final Act of the Rome Conference may attend as
observers.3

The Assembly is composed of representatives of the States that have ratified
and acceded to the Rome Statute. Each State Party is represented by a representative

1 With acknowledgment to Ms. Lolita Brayman for her valuable research & writing assistance
in the preparation of this paper.

2 Rome Statute of the International Criminal Court, available at <http://www.icc-cpi.int/
iccdocs/asp_docs/Publications/Compendium/Compendium.3rd.01.ENG.pdf>.

3 For the Coalition for the International Criminal Court available at <http://www.iccnow.org/
?mod=asp>.
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who is proposed to the Credential Committee by the Head Of State of government
or the Minister of Foreign Affairs.4

The ASP decides on various items, such as the adoption of normative texts
and of the budget, the election of judges and of the Prosecutor and the Deputy
Prosecutor(s). States Parties cannot interfere with the judicial functions of the Court.
Any disputes concerning the Court’s judicial functions are to be settled by a decision
of the Court itself. The ASP also has discretion to perform any other function
consistent with the Statute or the rules of Procedure and Evidence.5

A. Article 112(2) of the Rome Statute, Assembly of States Parties6

The following are the functions of the ASP as set out in the Rome Statute:7

1) Consider and adopt, as appropriate, recommendations of the Preparatory
Commission;

2) Provide management oversight to the Presidency, the Prosecutor and the
Registrar regarding the administration of the Court;

3) Consider the reports an activities of the Bureau of the ASP (to consist of a
President, two Vice-Presidents, and 18 members elected by the Assembly for
three-year terms) and take appropriate action;

4) Consider and decide the budget for the Court;

5) Decide whether to alter, in accordance with the Statute’s provisions on the
nomination, qualifications and election of the judges, the number of judges;

6) Consider any question of the non-cooperation of States Parties with the Court;
and

7) Perform any other function consistent with the Statutes or the Rules of
Procedure and Evidence.

4 Chapter IV of the Rules of Procedure of the Assembly of States Parties

5 Article 119 of Rome Statute, available at <UN.org: http://legal.un.org/icc/statute/english/
rome_statute(e).pdf>.

6 Rome Statute, available at <UN.org: http://legal.un.org/icc/statute/english/
rome_statute(e).pdf  (pg. 59)>.

7 From the Coalition for the International Criminal Court, available at < http://
www.iccnow.org/?mod=asp>.
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The Bureau of the ASP (Article 112(3)) consists of a President, two Vice
Presidents and 18 members elected by the Assembly for a three-year term. The
Bureau8 has a representative character, taking into account, in particular, equitable
geographical distribution and the adequate representation of the principal legal
systems of the world. It meets regularly throughout the year in both New York and
The Hague to assist the ASP in the discharge of its responsibilities and reports to
the ASP on its activities at each session. Additional information can be found in
Rule 29 of the Rules of Procedure of the Assembly of States Parties.9

Pursuant to resolution ICC-ASP/3/Res.8, the Bureau established, on 1
December 2004, two Working Groups of equal standing, one based in The Hague
and the other in New York. On 14 February 2006, the Bureau reconstituted its two
Working Groups and adopted their terms of reference, which are subject to review
by the Bureau. In addition, the Bureau decided that the Working Groups shall be in
operation until it decides otherwise.

The ASP is presided over by its Bureau and President. The President calls for
and leads the meetings of the Bureau, and chairs the ASP sessions. Currently, the
President is Ms. Tilna Intelmann of Estonia. She has been elected as President for
a three-year term beginning November 2011. The two current vice-presidents are
Mr. Marcus Borlin of Switzerland and Mr. Ken Kanda of Ghana.

The first President of the ASP was Ambassador Prince Zeid Ra’ad Zeid Al
Hussein of Jordan—who has recently been appointed the new United Nations High
Commissioner for Human Rights—the second was Mr. Bruno Stagno Ugarte of
Costa Rica, and the third was Mr. Chrisian Wenaweser of Liechtenstein.

The Bureau of the ASP is currently composed of the following members:
Belgium, Canada, Finland, Portugal, Republic of Korea, Japan, Samoa, Argentina,
Brazil, Chile, Gabon, Bigeria, South Africa, Trinidad and Tobago, Uganda, Czech
Republic, Poland, and Slovakia.

The ASP may establish such subsidiary bodies as may be necessary, including
an independent oversight mechanism for inspection, evaluation and investigation
of the Court, in order to enhance its efficiency and economy (Article 112(4)). The
President of the Court, the Prosecutor and the Registrar or their representatives

8 ICC Website available at <http://www.icc-cpi.int/en_menus/asp/bureau/Pages/
bureau%20of%20the% 20assembly.aspx>.

9 Rules of Procedure of the Assembly of States Parties, available at <http://www.icc-cpi.int/
iccdocs/asp_docs/Publications/Compendium/Compendium.3rd.08.ENG.pdf>.



INDIAN JOURNAL OF INTERNATIONAL LAW [VOL. 54180

may participate, as appropriate, in meetings of the Assembly and of the Bureau
(Article 112(5)). The ASP shall meet at the Court of Headquarters of the United
Nations once a year, and when circumstances so require, hold special sessions
convened by the Bureau on its own initiative or at the request of one third of the
States Parties (Article 112(6)).

B. Voting and Elections:

According to Article 112(7), each State Party has one vote and every effort
has to be made to reach decisions by consensus both in the ASP and the Bureau. If
consensus cannot be reached, decisions are taken by vote. Decisions on matters of
procedure shall be taken by a simple majority of States Parties present and voting,
while decisions on matters of substance must be approved by a two-thirds majority
of those present and voting (provided that an absolute majority of States Parties
constitutes the quorum for voting).

C. Financing

As governed by Article 113 of the Rome Statute, all financial matters of the
Court and the meetings of ASP, including its Bureau and subsidiary bodies, shall
be governed by the Rome Statute and the Financial Regulations and Rules adopted
by the ASP. Expenses of the Court and the ASP, including its Bureau and subsidiary
bodies, shall be paid from the funds of the Court (Article114). An annual audit of
the records, books, and accounts of the Court, including its annual financial
statements, shall be done by an independent auditor, pursuant to Article 118.10

Twelve years after its establishment, the ASP is a dynamic inter-governmental
organization this is performing the above functions as well as other activities to
promote and support the Rome Statute system and the work of the ICC. Its sessions
not only include the participation of states parties, but also of a number of observer
states, international organizations and non-governmental organizations.11 A
permanent Secretariat of the ASP provides services, administrative and technical
assistance to the ASP, the Bureau and the subsidiary bodies.12

10 Rome Statute, available at <UN.org: http://legal.un.org/icc/statute/english/
rome_statute(e).pdf  (pg. 61)>.

11 Rules 93-95, Rules of Procedure of the Assembly of States Parties.

12 Establishment of the Permanent Secretariat of the Assembly of States Parties to the
International Criminal Court, ICC-ASP/2/Res.3.
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Four Subsidiary bodies have been established so far to assist the Assembly’s
work:

1) Committee on Budget and Finance:  Provides independent expert advice
on the ICC’s annual budget request and other financial and administrative
matters.13 The Committee is made up of twelve experts of recognized standing
and experience in financial matters at the international level. It was established
at the first sessions and currently meets twice a year.14

2) Oversight Committee:  Provides strategic oversight of the project to construct
the new Permanent Premises of the Court which the ICC is expected to move
into in 2015.15 Established in 2007.

3) Advisory Committee:  Advises on nominations of judges of the International
Criminal Court and assesses candidates in advance of elections. Established
in 2012 and made up of nine eminent persons with established competence
and experience in criminal or international law.16

4) Independent Oversight Mechanism (IOM): An institutional innovation
established by the ASP. Mandated to conduct inspections, evaluations and
investigations of the Court to enhance efficiency and economy.17 The IOM
was established in 2009 but a decision to make it operational was only taken
in 2013.18

In addition, the ASP established a temporary Study Group on Governance
within the Hague Working Group in 201 to conduct a structured dialogue between
state parties and the ICC towards strengthening the institutional framework of the
Rome Statute System and enhancing efficiency and effectiveness of the Court.19

Initially established for a period of one year, the Study Group’s mandate continues
to be extended. To date, it has considered the following issues: the relationship

13 Establishment of the Committee on Budget and Finance, ICC-ASP/1/Res.4

14 The International Criminal Court and the Assembly of States Parties, Jonathan Donohue,
Legal Adviser for Amnesty International’s International Secretariat.

15 Permanent Premises, ICC-ASP/6/Res.1,para.5

16 Strengthening the International Criminal Court and the Assembly of States Parties, ICC-
ASP/10/Res.5, para.19.

17 Establishment of an Independent Oversight Mechanism, ICC-ASP/8/Res.1.

18 ICC-ASP/8/Res.6.

19 Establishment of a Study Group on Governance, ICC-ASP/9/Res.2.
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between the Court and the ASP; strengthening the institutional framework within
the Court; increasing the efficiency of the criminal process; and enhancing the
transparency and predictability of the budgetary process.20

The diagram below illustrates the organization of the Assembly of States
Parties.21

20 O’Donohue, note 1, p.4, citing Report of the Bureau on Study Group on Governance, ICC-
ASP12/37.

21 Diagram of the organization of the ASP, available at <http://www.icc-cpi.int/en_menus/
asp/assembly/asp_organigramme/Pages/asp_organigramme.aspx.>.

22 Article 112.

III. ACHIEVEMENTS OF THE ASSEMBLY OF STATES PARTIES

A. Administrative Oversight

The drafting history of Article 112(2)(b) shows that the decision to limit
management oversight to the ‘administration of the Court’ sough to preclude the
ASP from conducting oversight of judicial activities.22 This is consistent with the
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requirements in the Statute of the independence of both the Prosecutor and the
judges; however, the extent of the Assembly’s administrative oversight is not defined,
except that in Article 112(4) foresaw that the ASP would establish an independent
oversight mechanism (IOM) to conduct inspections, evaluations, and investigations
of the ICC.23

 Till the date, the Assembly has played a constructive role in supporting
transparent policy-setting and strategic planning.24 With regards to inspection,
evaluation and investigation, the ASP only took the decision to operationalize the
Independent Oversight Mechanism (IOM) at its twelfth session. Despite the
IOM’s inclusion in the Rome Statute, the ASP gave little consideration to the
mechanism in its first session until a series of reports in 2004 of sexual exploitation
and abuse by United Nations peacekeepers prompted states parties to recognize
that independent investigation mechanisms must be put in place to ensure that any
allegation made against the ICC’s officials and staff are dealt with effectively.25 In
part due to reluctance from the ICC, it took four years to establish the IOM with a
limited Terms of Reference to conduct only investigation into misconduct by ICC
elected officials, ICC staff and contractors, while further consideration was given
to expanding its mandate to include inspection, and evaluation functions.26 Concerns
raised by the Office of the Prosecutor that the Terms of Reference infringed its
independence, however, would prevent the IOM from becoming operation for a
further four years.27

At the same time, the Bureau’s Hague Working Group was increasingly
engaged with the ICC on resolving the outstanding issues to operationalize the
IOM and was successful in 2013 in reaching a consensus solution which was
acceptable to the organs of the Court, including the Office of the Prosecutor.28

According to a new Operational Mandate adopted by the Assembly at its twelfth
session, the IOM can proceed with an investigation without the Prosecutor’s consent,
but it contains safeguards to ensure that it does not impede the authority or
independent granted to the Prosecutor.29 If the Prosecutor believes the proposed

23 O’Donohue note 14, p. 5

24 Ibid., p. 6.

25 Ibid., p. 9.

26 Report of the Bureau on the Independent Oversight Mechanism, ICC-ASP/7/28

27 O’Donohue, note 14, p. 9.

28 Report of the Bureau on the Independent Oversight Mechanism, ICC-ASP/12/27, para. 12.

29 ICC-ASP/12/Res.6, Independent Oversight Mechanism, Annex: Operational mandate of
the Independent Oversight Mechanism.
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investigation is outside of the IOM’s legal mandate, it may seek a determination on
the matter by the Presidency of the ICC. Completing the vision of the drafters, the
Operational Manual also includes IOM’s inspection and evaluation functions.30

B. Budgetary Decisions

To date, the Assembly has approved 12 annual budgets or the ICC totaling
more than •1 billion, including •121.6 million for 2014.31 For a number of years
culminating at the tenth session, five of the highest contributing states to the ICC
budget (France, Germany, Italy, Japan, and the United Kingdom) called for ‘zero
nominal growth,’ regardless of increases in the Court’s workloador other established
needs for more resources.32 This was met with strong opposition in the Assembly
and long debates on the budget dominated its sessions. The compromises reached
included cuts to the budget that, while never reaching zero nominal growth, went
significantly below the budget requested by the Court and the amount recommended
by the Committee on Budget and Finance.33

Following the tenth sessions, most calls for ‘zero-nominal growth’ by these
five states parties were dropped, indicating a change of strategy in relation to the
budget and they have supported the Assembly’s decisions to adopt the 2013 and
2014 budgets—incorporating the full recommendations of the Committee on Budget
and Finance. Those decisions were reached by The Hague Working Group in
advance of the Assembly’s session and merely endorsed during the Assembly’s
sessions.34 This practice has been supported because it avoids battles during the
ASP’s sessions and creates space for other issues to be added to the Assembly’s
agenda. It also bases budgetary decision on the recommendations of the independent
expert body rather than political discussions among states.35

C. Legislative Decisions

In the Assembly’s first session, the ASP adopted important supplementary
texts required by the Rome Statute—drafted by the Preparatory Commission—
including the Rules of Procedure and Evidence,36 the Element of Crimes,37 the

30 Ibid., para. 35.

31 O’ Donohue, note 14, p.12

32 See Jonathan O’ Donohue, “Financing the International Criminal Court”, International
Criminal Law Review, vol. 13(1) (2014),  pp. 279-81.

33 Ibid.

34 O’ Donohue note 14,  p. 13.

35 Ibid.
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Financial Regulations and Rules,38 and the Agreement on Privileges and
Immunities.39 The ASP went on to complete other agreements and texts required
by the Rome Statute in its early sessions—this early legislative framework enabled
the functioning of the ICC in its first decade and there was no urgency for further
legislative changes until the 2010 Review Conference. However, new initiatives
have emerged since 2012 to amend the Rules and possible the Statute to expedite
criminal proceedings and other proposals for amendments have emerged as a result
of the escalation of some African states’ concern about the ICC’s work.40

In the lead up to the 2010 Review Conference of the Rome Statute, the
Assembly played an important role in filtering down more than ten initial proposals
for amendments.41 Only those amendments which attained consensus or would carry
broad support were taken forward to the Review Conference. It was stressed that it
would not be the last opportunity to amend the Rome Statue and that the proposals
not considered at the Conference could be taken up at future sessions of the ASP.42

A Working Group of the Assembly of amendments was therefore established to
consider proposal not taken forward to Kampala and other proposals to amend the
Statute and the Rules.43 This approach cleared the agenda of the first Review
Conference from being overburdened and established mechanisms for the ASP to
consider the remaining new proposals.

The Review Conference of the Rome Statute took place in Kampala (Uganda)
from 31 May to 11 June 2010:  The Assembly achieved many milestones here that
permanently impact the court and its Member States. On June 12, 2010, at the
conclusion of the Review Conference, the States Parties to the Rome Statute of the
International Criminal Court approved a package of amendments to the Statute
concerning the crime of aggression. After intensive negotiations, the then-President
of the Assembly, Ambassador Christian Wenaweser, and the Chair of the Special
Working Group on the Crime of Aggression (SWGCA), H.R.H. Prince Zeid Ra’ad

36 Required by Article 51(1).

37 Required by Article 9(1).

38 Required by Article 113.

39 In accordance with Article 48.

40 O’ Donohue, note 31,  p. 15.

41 See Report of the Working Group on the Review Conference.

42 O’Donohue, note 32, p. 16.

43 Review Conference, ICC-ASP/8/Res.6, para. 4.
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Zeid Al-Hussein of Jordan, assisted by Liechtenstein Deputy Permanent
Representative Stefan Barriga, were able to forge a historic agreement. States Parties
adopted a resolution amending the Rome Statue to include a definition of the crime
of aggression and the conditions under which the Court, in the future, could exercise
jurisdiction with respect to the crime. Specifically, they adopted a definition,
understanding on certain concepts, the elements of the crime, and conditions for
the exercise of jurisdiction.44

According to the Rome Statute, the ICC has jurisdiction over the crime of
genocide, crimes against humanity, war crimes, and the crime of aggression.
Including the crime of aggression in the Rome Statute in 1998 as an effort by the
international community to prevent atrocities like the ones committed during World
War II from happening again. However, the Court was unable to exercise jurisdiction
over the crime of aggression since the Rome Statute called for further negotiations
to define the crime and establish jurisdictional conditions.45

To conduct these negotiations, the ASP established the Special Working Group
on the Crime of Aggression (SWGCA) which functioned from 2003 until 2009.
The Working Group was open to all UN member states on an equal footing, and
met at ASP sessions and at informal inter-sessional meetings, known as the Princeton
Process, to continue efforts to reach an agreement on the definition of the crime
and the conditions of the exercise of the Court’s jurisdiction. In 2009, the SWGCA
proposed an amendment to be considered by the 2012 Review Conference which
contained a definition, elements of crimes, and conditions for the exercise of
jurisdiction over the crime of aggression. Following the conclusion of the SWGCA,
the ASP leadership convened several informal meetings which set the stage for the
negotiations at the Review Conference.

The Conference worked through several proposals in order to bridge the gap
between those countries seeking to limit the ways in which aggression could be
brought before the Court and those seeking a more expansive approach to the Court’s
jurisdiction over the crime. The amendments of the crime of aggression were adopted
by consensus on the last day of the conference, but despite the adoption, no country,
including the United States, would be affected by the exercise of the Court’s
jurisdiction before January 2017.46 There were two additional conditions to the

44 Julia Martinez Vivancos, The Crime of Aggression Amendment Adopted at the ICC Review
Conference in Kampala, Uganda (July 29, 2010), American Non-Governmental
Organization Coalition for the International Criminal Court (AMICC), available at <http:/
/www.amicc.org/docs/Aggression.pdf>.

45 Ibid.,

46 Ibid., at p. 2.
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ICC’s jurisdiction over the crime of aggression: 1) The ICC cannot exercise
jurisdiction over this crime until one year after thirty states have ratified the
amendment; an 2) the States Parties need to authorize the exercise of jurisdiction
over the crime of aggression at some point after January 1, 2017, even if the number
of ratifications is achieved before that day. There will be a review of the aggression
amendments seven years after the beginning of the Court’s exercise of the
jurisdiction.

The conditions for the exercise of jurisdiction over the crime of aggression
were the most controversial and contentious question before the conference—at
the center of the debate was the extent of the role of the UN Security Council
(UNSC).47 A large number of states at Kampala were determined to deny the Council
any role in the ICC’s jurisdiction as they believed the role would politicize the
Court and compromise its independent and legitimacy. Other countries, such as the
Council’s permanent members and the United States, insisted that all situations
about aggression should come to the Court only through the UNSC. After eight
years of negotiations, the participants of the Review Conference were able to reach
a final outcome, with many sponsors moving sharply away from their previously
declared positions such as those of Argentina, Brazil, and Switzerland, Canada and
Solvenia.48

According to the final version of the amendments, there are two possible
scenarios under which the ICC could exercise jurisdiction over the crime of
aggression: 1) When a State Party refers a situation or the Prosecutor acts on his or
her own initiative; or 2) the Security Council refers a situation. These two triggers
may be activated by the ASP separately, which means that, after January 1, 2017,
the States Parties could decide to activate both triggers or only one of them.49

The President of the Conference and Liechtenstein’s Ambassador to the UN,
Christian Wenaweser noted that “The discussions in Kampala were not easy, but
they resulted in what not many had believed was possible:  A consensual agreement
on all aspects relating to the crime of aggression including on the jurisdictional
aspects which had been particularly difficult… Part of the agreement was also to
delay the activation of the regime until 2017. And, importantly, to make activation
conditional on the ratification of 30 States. This seemed to be the appropriate level

47 Ibid., at p. 3.

48 Ibid.

49 Ibid., at p. 4.
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of political acceptance by States to move forward with a regime that represents
such a significant advance for international law.”50

D. Criticism of the Kampala Review Conference:

During the Rome Conference in July of 1998, the Rome Statutes defined the
crimes of genocide, crimes against humanity and war crimes and the conditions
under which the ICC can exercise jurisdiction, leaving the crime of aggression to
be taken up later. However, there was high drama in Rome, when India strenuously
argued against the form that the ICC was taking under the proposed Statute, and
the Conference’s refusal to designate the use of nuclear weapons and terrorism
among the crimes within the purview of the ICC, as proposed by India. Dilip Lahiri,
the leader of the Indian delegation, said that “the Rome conference even evaded a
vote on India’s proposal to include the use of nuclear weapons as an ICC crime
through a procedural ‘no action’ resolution.”51 India eventually abstained in the
vote on the Statutes.   Regarding the 2010 Review Conference in Kampala, India
finds it “ironical that States Parties were able to address an arcane issue [bringing
under the jurisdiction of the Court the war crime of employing certain poisonous
weapons and expanding bullets, asphyxiating or poisonous gases in armed conflicts
not of an international character] but could not deal with nuclear weapons and
other weapons of mass destruction, depleted uranium weapons, etc.”52  India’s
conclusion of the agreements made in Kampala is that the Review Conference
agreed on certain procedural innovations which, if pragmatically agreed to in Rome
in 1998, may have dramatically altered the trajectory of international support for
the ICC.

E. Expediting the ICC’s Proceedings:

The issue of the slow progress of the ICC’s cases came to the forefront in
March 2012 at the completion of the first ICC Trail of Thomas Lubanga Dyilo.
Around the same time, the Study Group on Governance decided to focus on
expediting the criminal process53 and requested the ICC reflect on the measures

50 Statement of H.E. Mr. Christian Wenaweser, Permanent Representative of Liechtenstein to
the United Nations, on the Workshop on Ratification and Implementation of the Kampala
Amendments to the Rome Statute of the International Criminal Court, Gaborone, 15 April
2013. Available at <http://crimeofaggression.info/documents/8/Bots_2013-04-
15_CW_Opening_Remarks.pdf>.

51 Should India continue to stay out of ICC? Dilip Lahiri, 24 November 2010. Available at
<http://www.observerindia.com/cms/sites/orfonline/modules/analysis/Analysis
Detail.html?cmaid=20612&mmacmaid=20613>.

52 Ibid. Report of the Bureau on the Study Group on Governance, ICC-ASP/11/31, para. 5.

53 These flexibilities, it was opines, could have included an ‘opt-out’ provision, permitting
State Parties to be exempt from the exercise of jurisdiction by the Court with respect to the
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that could be taken to expedite the judicial proceedings and enhance their efficiency.54

In response, the IC adopted a roadmap identifying 23 issues related to the Rules
that require examination55 and established a Working Group on Lessons Learnt,
which is open to all interested ICC judges, to determine whether amendments to
the Rules are required56 (at least five judges must support an amendment before it
can be taken forward.57

So far, the Working Group has submitted three proposals which have been
reviewed, in some cases amended, and adopted by the Assembly:

1) Rule 132 was amended at the 11th session, providing that some functions of
the Trial Chamber, in respect of trial preparation, may be exercised by a single
judge.58

2) Rule 68 was amended at the 12th session, expanding the ability of the Trial
Chamber in some circumstances to introduce previously recorded audio or
video testimony of a witness, or the transcript or other documented evidence
of such testimony.59

3) Rule 100 was amended at the 12th session, tasking the Presidency, pursuant to
a recommendation of a Chamber, to authorize hearings in a state other than
the host state.60

Despite this progress, some states are becoming impatient with this slow pace
of change and during the twelfth session, the Netherlands, Sweden and the United
Kingdom circulated an “Action Plan for expediting the criminal process of the

new crime of aggression, and the addition to the provision that 30 of the State Parties who
helped adopt the aggression amendment must ratify it before it can apply to them, and that
too, not before 2017. “If such an ‘opt-out’ provision have been provided at the time of
adoption of the Rome Statutes regarding the listing of crimes against humanity, whose ICC
definition is not universally accepted, or the applicability of ICC jurisdiction to domestic
conflict, there is no doubt that many more States would have signed on.”53

54 Study Group on Governance: Lessons Learnt: First Report of the Court to the Assembly of
States Parties, ICC-ASP/11/31/Add.1, 23 October 2012, para. 1.

55 Ibid., Annex.

56 Ibid., para. 13.

57 Ibid., para. 15.

58 Amendment to the Rules of Procedure and Evidence, ICC-ASP/11/Res.2.

59 Amendments to the Rules of Procedure and Evidence, ICC-ASP/12/Res.7, para. 2.

60 Amendments to the Rules of Procedure and Evidence, ICC-ASP/12/Res.7, para. 1.
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International Criminal Court” which calls for the work to be accelerated and for
the ICC and the Study Group on Governance to focus in 2014 on the “Pre-Trial and
Trial relationship and common issues.”61

IV. IMPORTANT POLITICAL ISSUES CONCERNING THE ASSEMBLY

At a very high policy level, there is considerable debate on the relationship
between the ICC and Africa and the Court’s relationship with the United States—
in particular the US bilateral immunity agreements (Article 98 Agreements). The
African Union in recent years has made certain decisions of significance including
the establishment of the African Regional Criminal Court as well as certain
amendments to the Protocols of the Union. There is also relevant discussion on
issues concerning immunity for heads of state, government, and other high officials.
These and other related matters are of critical political importance and they are not
intended to be dealt in detail or in substance in this article, except to the extent they
are relevant to the Assembly of States Parties discussion.

A. Amendments Arising from Some African States’ Concerns Regarding
the ICC’s Cases

Since 2010, States Parties were reluctant to push forward proposals that were
not considered at the Review Conference; however, the African Union has recently
decided that it will promote the proposal by Africa Union States Parties to amend
Article 16.62 The Assembly is also tasked by the Review Conference with reviewing
its decision to retain Article 124 at its 14th session.63 The Transitional Provision of
Article 124, says that “a State, on becoming a party to this Statute, may declare
that, for a period of seven years after the entry into force of this Statute for the State
concerned, it does not accept the jurisdiction of the Court with respect to the category
of crimes referred to in Article 8 when a crime is alleged to have been committed
by its nationals or on its territory.”64

In October 2013, the African Union convened an extraordinary session to
discuss concerns about the ICC’s cases, including the then-scheduled start of the

61 O’Donohue, note 14, p.18 citing Diplomat Magazine, available at <http://
www.diplomatmagazine.nl/2013/11/27/4958/> visited on 28 January 2014.

62 Article 16 Deferral of investigation or prosecution of the Rome Statute:  “No investigation
or prosecution may be commenced or proceeded with under this Statute for a period of 12
months after the Security Council, in a resolution adopted under Chapter VII of the Charter
of the United Nations, has requested the Court to that effect that request may be renewed
by the Council under the same conditions.”

63 O’Donohue, note 14, p. 16

64 Article 124 Transitional Provision, Rome Statute. Available at < http://www.icc-cpi.int/nr/
rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf>.
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ICC’s case against Kenyan President Uhuru Kenyatta, scheduled to commence on
12 November 2013. It issued a decision that any serving African Union Head of
State or government or anybody acting or entitled to act in such capacity must not
be prosecuted by the ICC and that African Union members should propose
amendments to the Rome Statute.65

Driven by an apparent determination to offer something to appease African
Union’s concerns, the Assembly eventually adopted an additional provision, Rule
134 quarter, which provides for the excusal from presence at trial of a person who
is appearing by summons and mandated to fulfill extraordinary public duties at the
highest national level.66 Immediately following the Assembly’s session, the Deputy
President of Kenya applied for a broad excusal from attending his trial based on the
Rule—the application was conditionally granted by the Trial Chamber.67 The
Prosecution applied for leave to appeal the decision on the basis that the Rule is
inconsistent with Article 63(1), Article 27(1), and Article 23(1) and according to
Article 51(5), in the event of conflict between the Statute and the Rules of Procedure
and Evidence, the Statute must prevail.68 The application for leave was denied.69

Debate on whether Rule 134 quarter is consistent with the Statute is likely to
continue.70

On the back of the African Union’s October 2013 Decision,71 Kenya submitted
five new proposals to amend the Rome Statute shortly before the commencement
of the twelfth session. However, since they were not submitted three months in

65 Decisions on Africa’s Relationship with the International Criminal Court, Ext/Assembly/
AU/Dec.1 Oct. 2013), para. 10.

66 Amendments to the Rules of Procedure and Evidence, ICC-ASP/12/Res.7.

67 Trial Chamber’s reasons are set out in Prosecutor v. William Samoei Ruto and Joshua
Arap Sang “Reasons for the decision on Excusal from Presence at Trail under Rule 134
quarter”.

68 Prosecutor v. William Samoei Ruto and Joshua Arap Sang “Prosecution application for
leave to appeal the decision on excusal from presence at trial under Rule 134 quarter”
ICC-01/09-01/11-1189, 24 February 2014.

69 Prosecutor v. William Samoei Ruto and Joshua Arap Sang “Decision on ‘Prosecution’s
application for leave of appeal the decision on excusal from presence at trial under Rule
134 quarter’ ICC-01/09-01/11-1246, 2 April 2014, Judge Olga Herrera Carbuccia dissenting.

70 O’Donohue, note 32, p. 21

71 Decision on Africa’s Relationship with the International Criminal Court, para. 10(vi) “Now
decides… that African State Parties propose relevant amendments to the Rome Statute, in
accordance with Article 121 of the Statute.”
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advance of the session and in accordance with Article 121(2), they were not formally
considered by the Assembly but may be considered at either a special session or at
its 13th session in December 2014.

Kenya has proposed to amend:

1) The Preamble to emphasize that the ICC is complementary to regional and
national criminal courts;72

2) Article 27 to preclude the ICC from prosecuting sitting heads of state or
government;73

3) Article 63 to reflect that a Trial Chamber may excuse an accused person in
exceptional circumstances from being continuously present at their trial;74

4) Article 70 to clarify that offenses against the administration of justice can be
committed by ICC officials so that ‘either party to the proceedings can
approach the Court when such offenses are committed’;75

5) Article 112 to operationalize the Independent Oversight Mechanism (IOM).76

B. Bilateral Immunity Agreements

Starting in 2002 the United States began negotiating agreements with
individual countries whereby countries that sign these agreements—also known as
Article 98 Agreements, bilateral immunity agreements (BIAs), impunity agreements,
and bilateral non-surrender agreements—agree not to surrender Americans to the
jurisdiction of the International Criminal Court. There are currently over 100
countries that signed such agreements with the US.77

Article 98(2) Cooperation with respect to waiver of immunity and consent to
surrender, states that:  The Court may not proceed with a request for surrender

72 O’Donohue citing United Nations, Kenya: proposal for amendments, C.N.
1026.2013.TREATIES-XVIII.10 (Depository Notification), 14 March 2014, available at
<https://treaties.un.org/doc/publication/CN/2013/CN.1026.2013-Eng.pdf> visited on 17
March 2014.

73 Ibid.

74 Ibid.

75 Ibid.

76 Ibid.

77 For a full list of countries that signed Article 98 Agreements with the U.S. Available at
<http://www.law.georgetown.edu/library/research/guides/article_98.cfm>.
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which would require the requested State to act inconsistently with its obligations
under international agreements pursuant to which the consent of a sending State is
require to surrender a person of that State to the Court, unless the Court can first
obtain the cooperation of the sending State for the giving of consent for the
surrender.78

The Article 98 Agreements are an effort to shield U.S. citizens from
prosecution by the ICC. Dubbed “impunity agreements” by legal experts, these
bilateral agreements, if signed, would provide that neither party to the accord would
bring the other’s current or former government officials, military or other personnel
(regardless of whether or not they are nationals of the state concerned) before the
jurisdiction of the Court. Many legal, government and NGO representatives argue
that the US is misusing Article 98 and furthermore contend that if countries that
have ratified the Rome Statute enter into such agreements, they would breach their
obligation under international law.

If a State Party breaches its international obligations under the Rome Statue,
the Court can make a determination and refer the matter to the Assembly; however,
this is much uncertainty as to what effective steps the Assembly can take due to the
Rome Statute’s silence on the consequences of non-cooperation.79 Also, absent a
Court request for the surrender of a United States national to a State Party which
has ratified an Article 98(2) agreement, the legality of the State Party simply
concluding a bilateral agreement is unlikely to be judicially determined. Article
119(2) provides for disputes relating to interpretation or application of the Statute
between two or more States Parties to be referred to the ASP, which can then make
further recommendations for further means if dispute settlement, including referral
to the International Court of Justice. But such referral to the Assembly is unlikely
because of the high number of States Parties to the Rome Statue that have signed
bilateral agreements—any referral to the ASP would likely see heated debate and
there would be little chance of overwhelming condemnation of the agreements.80

Also, these agreements are not at present having an obvious adverse impact on the
Court.81

78 Ibid.

79 King, Hugh. “Immunities and Bilateral Immunity Agreements: Issues Arising from Articles
27 and 98 of the Rome Statue,” NZJPIL, no. 4 (2006), p. 269; available at <http://
www.victoria.ac.nz/law/centres/nzcpl/publications/nz-journal-of-public-and-international-
law/previous-issues/volume-42,-december-2006/king.pdf>.

80 Ibid., at  p. 307.

81 Ibid., at  p. 310.



INDIAN JOURNAL OF INTERNATIONAL LAW [VOL. 54194

V. ELECTIONS

The Assembly of States Parties has the important responsibility and duty to
elect highly-qualified senior officials to the ICC, which decides whether the Court
succeeds or fails. Judges, the Prosecutor and deputy prosecutors are elected by the
ASP. In its first twelve sessions, the Assembly conducted elections for 39 judicial
vacancies and elected two successive Prosecutors and three Deputy Prosecutors of
the ICC.82 It has also provided recommendations for the election of the Registrar
by the plenary of judges.83

A. Election of Judges:

In 2003, the Assembly developed an innovative voting requirement system to
achieve equitable geographic representation and a fair representation of female
and male judges, as required by Article 36(8)(a)(ii) and (iii).84 Moreover, Article
36(5) requires that “at the first election of the Court, at least nine judges shall be
elected from list A,” which includes judges with established competence in criminal
law and procedure, and “at least five from list B,” international law. Article 36(5)
continues:  “Subsequent elections shall be so organized as to maintain the equivalent
proportion on the Court of judges qualified to the two lists.” The Assembly decided
that State Parties were required to vote for a minimum number of candidates from
each region, list A and B and a minimum number of women in the first four rounds
of an election; the requirements would be adjusted according to the overall
composition of the elected and serving judges.85

Over time, greater balance has emerged—at present, women hold ten of the
18 judicial positions and states have been required in recent elections to vote for a
minimum number of men.86 The minimum voting requirements have also contribute
to ensuring that the requirements of Article 35(5) to elect at least nine judges from

82 See the Assembly’s election available at <http://www.icc.cpi.int/en_menus/asp/elections/
judges/2013/Pages/2013.aspx>.

83 Recommendation concerning the election of the Registrar of the International Criminal
Court ICC-ASP/6/Rec.1; Recommendation concerning the election of the Registrar of the
International Criminal Court, ICC-ASP/11/Rec.1.

84 O ’Donohue, note 32, p. 26.

85 Procedure for the election of the judges for the International Criminal Court, ICC-ASP/1/
Res.3, paras. 3 and 7.

86 Election of judges for the International Criminal Court: guide for fourth election, ICC-
ASP/10/19.
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list A and at least five from list Bare met. There are currently ten judges to the ICC
from list A and five from list B.87

In 2011, the Assembly established the Advisory Committee on Nominations,
an important addition to the framework that will examine the qualifications of
nominees and make it more difficult for states to ignore them in deciding their
votes. The Advisory Committee’s first evaluation of candidates for the election of
one judicial vacancy occurred at the twelfth session.88

B. Elections of Prosecutor and Deputy Prosecutor

 In the Assembly’s first session, it was decided that every effort should be
made to elect the ICC Prosecutor by consensus, which has proved challenging89 in
electing the first two Prosecutors of the ICC. The elections of Deputy Prosecutors,
on the other hand, follows a more clearly defined process whereby the Prosecutor
nominates three candidates who are presented to the Assembly for a contested
election with no requirement to find consensus.

For the election for the second Prosecutor in 2011, the Bureau of the ASP
established a Search Committee mandated to “facilitate the nomination and election,
by consensus, of the next Prosecutor.”90 The Committee was specifically tasked
with:  1) receiving expressions of interest; 2) actively identifying and informally
approaching individuals who may satisfy the applicable criteria, in particular those
contained in Article 42 of the Rome Statute, to see if they would express interest;
3) reviewing the expressions of interest in light of the relevant criteria; and 4)
producing a shortlist of at least three suitable candidates for consideration by the
Bureau.91 The Committee identified 51 candidates, interviewed eight and presented
a shortlist of four to the Assembly less than 2 months in advance of the tenth session.92

At that point, informal consultations began to establish consensus which led to the
formal nomination and election by consensus of Fatou Bensouda.

87 O’Donohue, note 32, p. 27.

88 Report of the Advisory Committee on Nomination of Judges on the Work of its Second
Meeting, ICC-ASP/12/47, Annex 1.

89 Statement by Jordan to the General Debate of the tenth session, 14 December 2011.

90 Bureau of the Assembly of States Parties: Search Committee for the Position of the
Prosecutor of the International Criminal Court: Terms of Reference (ICC-ASP/9/INF.2),
para. 5.

91 Ibid., para 6.

92 Assembly of States Parties to the Rome Statute of the International Criminal Court, “Official
Records: Tenth Session, New York, 12-21 December 2011” Vol. I, pp. 10-11.
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In his parting statement as ASP President, Christian Wenaweser gave praise
to the Search Committee:  “I believe that we have done something very important
by establishing a Search Committee to identify the best possible candidates for the
position of Prosecutor. This office is of the highest importance for the success of
this institution. Making our decision in this respect on the basis of a merit-driven
process instead of politicized campaigning is hopefully an approach that can serve
as a model in the future and perhaps also elsewhere.”93

VI. OTHER INITIATIVES/MECHANISMS (2009/2011)

A. Promoting Cooperation

The Assembly committed early on to take additional steps to promote
cooperation, recognizing that “cooperation between the [ICC] and States Parties,
international organizations and non-governmental organizations is an essential basis
for the effective functioning of the Court.”94 The ASP sought to promote national
implementation, cooperation by the United Nations, in accordance to the
Relationship Agreement95, and regional organizations entering into cooperation
agreements.96

In its tenth session, the Assembly was further prompted to develop and adopt
procedures relating to non-cooperation in response to the negative impact of the
failure to execute arrest warrants.97 Efforts by the Sudanese President Omar al-
Bashir to continue travel after the ICC issued an arrest warrant against him in
March 2009 resulted in a number of countries, including states parties to the Rome
Statute, hosting him without threat of arrest.98 His ability to evade justice has been
supported by African Union decisions that its members should not cooperate with
his arrest.99

93 Secretariat of the Assembly of States Parties to the Rome Statute of the International Criminal
Court, Tenth Session, 12-21 December 2011, New York, Closing remarks by Christian
Wenaweser as ASP President (2009-2011), available at <http://www.icc-cpi.int/iccdocs/
asp_docs/ASP10/Statements/ASP10-ST-PASP-CW-CLRemarks-ENG.pdf>.

94 Report of the Bureau on cooperation, ICC-ASP/6/21, para. 1.

95 Reportof the Bureau on Cooperation, ICC-ASP/6/21, paras. 60-63.

96 Ibid., para. 32.

97 Strengthening the International Criminal Court and the Assembly of States Parties, ICC-
ASP/10/Res.5, Annex.

98 O’Donohue, citing Details of Omar al-Bashir’s travel since the arrest warrant was issues,
available at <http://www.arrestbashir.org/bashir-s-traves/>.

99 Decision on the meeting of African States Parties to the Rome Statute of the International
Criminal Court (ICC), Doc.  Assembly/AU/13/(XIII), para. 10.
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The Assembly’s procedures on non-cooperation provide formal and informal
diplomatic and political measures to respond to situations of non-cooperation
referred to the ASP by the ICC in accordance with Article 87(5) or (7).100 They also
provide that that Assembly may act informally without a referral form the ICC
where “there are reasons to believe that a specific and serious incident of non-
cooperation in respect of a request for arrest and surrender of a person is about to
occur or is currently on-going and urgent action by the Assembly may bring about
cooperation.”101 The procedures provide that efforts will be led predominately by
the President of the Assembly working together with the Bureau.102 In the case of
referrals from the ICC, mechanisms may also be established for the Bureau and
States Parties to enter into open dialogue with the state in question.103 The Assembly
could also issue a draft resolution containing concrete recommendations on the
matter.104

B. Promoting Universality

At its fifth session, the Assembly established a Plan of Action for achieving
universality and full implementation of the Rome Statute asserting that both
objectives are “imperative if we are to end impunity for the perpetrators of the most
serious crimes of international concern, contribute to the prevention of such crimes,
and guarantee lasting respect for and enforcement of international justice.”105

Regional IGOs, governments and non-governmental organizations have been
promoting both goals through advocacy, conferences, technical and other assistance
and the Plan, in general, seeks to promote better information sharing among those
actors and to encourage more states parties to join the effort.106 However, currently
there is little to show that the Plan of Action had a significant positive impact in
advancing these on-going efforts.107 Most States Parties are not engaged in

100 Strengthening the International Criminal Court and the Assembly of States Parties, ICC-
ASP/10/Res.5, para. 7(a) and 10.

101 Ibid., at para. 7(b).

102 Ibid., at paras. 14(a) and (b), 19 and 20.

103 Ibid., paras. 14(c) and (d).

104 Ibid., para. 14(f).

105 Plan of action of the Assembly of States Parties for achieving universality and full
implementation of the Rome Statute of the International Criminal Court, ICC-ASP/5/Res.3,
Annex, para. 1.

106 Ibid., para. 6.

107 O’Donohue, note 32, p. 35.
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implementing the Plan, as demonstrated by the low number of states reporting on
their activities each year108 and progress remains slow.

C. Promoting Complementarity

Following the stocktaking discussion on complementarity at the Review
Conference, the Assembly began to focus on exploring further ways in which “to
enhance the capacity of national jurisdictions to investigate and prosecute serious
crimes of international concern.”109 To date, it has focused on building capacity of
states that are unable to genuinely investigate and prosecute genocide, crimes against
humanity and war crimes. However, it has yet to tackle the politically complex
issue of the Assembly’s role in putting political pressure on unwilling states to
fulfil their obligations.110

The Assembly also recognizes that there are already many established
programs being conducted by states, the United Nations, other international and
regional organizations as well as civil society to provide support to states, including
rule of law programs, and has focused on engaging with these initiatives.

The Secretariat of the Assembly has been given the role of facilitating the
exchange of information between the Court, States Parties and other stakeholders
aimed at strengthening domestic jurisdictions. These efforts include setting up a
complementarity website to “provide information on events relating to
complementarity, identify the main actors and their relevant activities, and facilitate
contact between donors and recipients.”111

VII. THIRTEENTH SESSION OF THE ASSEMBLY OF STATES PARTIES

The next ASP session will occur on 8-17 December 2014 at the United
Nations Headquarters in New York. Five elections are scheduled to take place: 1)
The election of six judges, which will be the fifth election of judges of the
International Criminal Court;112 2) The election of six Committee on Budget and
Finance (CBF) members are on the Assembly’s agenda;113 and 3) The election to

108 Assembly of States Parties available at <http://www.icc-cpi.int/en_menus/asp/sessions/
plan%20of%20action/Pages/plan%20of%20action.aspx>.

109 Review Conference, Complementarity, RC/Res.1, para. 8.

110 O’Donohue, note 32, p. 38.

111 Report of the Secretariat on Complementarity, ICC-ASP/10/2, para. 10.

112 Fifth election of judges of the International Criminal Court, Advance version ICC-ASP/
13/3  available at <http://www.icc-cpi.int/iccdocs/asp_docs/ASP13/ICC-ASP-13-3-
ENG.pdf>.

113 Nomination and election of members of the Committee on Budget and Finance ICC-ASP/
13/SP/07, available at <http://www.icc-cpi.int/iccdocs/asp_docs/ASP13/ICC-ASP-13-3-
ENG.pdf>.
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fill a vacancy of the CBF;114 4) The Election of the President of the Assembly of
States Parties for the thirteenth to sixteenth sessions; and finally; 5) The election of
two Vice-Presidents and eighteen members of the Bureau for the thirteenth to
sixteenth sessions. The Advisory Committee’s report on the nomination of judges
will also be considered by the Assembly.115

Regarding finances, the Assembly will consider the Report of the Committee
on Budget and Finance on the work of its twenty-second session,116 Report on
Budget Performance of the ICC as at 30 June 2014,117 the Proposed Programme
Budget for 2015 of the Court and its supplementary budget, and financial statements
for the period 1 January to 31 December 2013.118

The Assembly is also scheduled to consider reports submitted to it from the
Court, its bodies, and subordinate committees including a report on the activities of
the Bureau and of the Board of Directors of the Trust Fund for Victims. The
Registry’s first, fourth, and sixth quarterly reports on legal aid119 and its report on
ways to improve the legal aid procedures will be considered as well as the report of
the Court on policy issues, human resources management, cooperation, and
organizational structure.120 Finally, consideration of the report on activities and
programme performance of the International Criminal Court for the year 2013 is
on the provisional agenda.

Proposals to amend the Rome Statute and the Court’s Rules of Procedure and
Evidence will also be discussed by the Assembly in December 2014.

 114 Provisional Agenda of the Thirteenth Session of the Assembly of States Parties ICC-ASP/
13/1

115 Report of the Advisory Committee on Nominations of Judges on the Work of its Third
Meeting ICC-ASP/13/22, available at <http://www.icc-cpi.int/iccdocs/asp_docs/ASP13/
ICC-ASP-13-22-ENG.pdf>.

 116 Report of the Committee on Budget and Finance on the work of its twenty-second session
ICC-ASP/13/5, available at <http://www.icc-cpi.int/iccdocs/asp_docs/ASP13/ICC-ASP-
13-5-ENG.pdf>.

 117 Report on Budget Performance of the International Criminal Court as at 30 Juen 2014
ICC-ASP/13/8, available at <http://www.icc-cpi.int/iccdocs/asp_docs/ASP13/ICC-ASP-
13-8-ENG.pdf>.

 118 Financial statements for the period 1 January to 31 December 2013, ICC-ASP/13/12, available
at <http://www.icc-cpi.int/iccdocs/asp_docs/ASP13/ICC-ASP-13-12-ENG.pdf>.

 119 Registry’s fourth quarterly report on legal aid, ICC-ASP/13/2 available at <http://www.icc-
cpi.int/iccdocs/asp_docs/ASP13/ICC-ASP-13-2-ENG.pdf>.

 120 ICC Website lists all documentation of relevant reports for the Assembly’s thirteenth session,
available at <http://www.icc-cpi.int/en_menus/asp/sessions/documentation/13th-session/
Pages/default.aspx>.


